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STATEMENT OF FACTS

During the quarter year commencing January 1,

1931, and ending March 31, 1931, the Lake View

Oil and Refining Company, a corporation, pro-

duced and delivered within the State of California

certain motor vehicle fuel subject to tax under the
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provisions of the California Motor Vehicle Fuel

Tax Law, viz, California Statutes 1923, page 571,

as amended (Tr., p. 32a, Par. I). Accordingly,

there was thereafter assessed against said company,

pursuant to said law, a tax in the sum of $34,149.99,

and said company was duly notified that said sum
was due and payable to the State Controller on or

before the fifteenth day of May, 1931. (Ihid., Par.

11.)

On May 8, 1931, the complaint in the above en-

titled receivership proceeding was filed and the

receiver of the defendant appointed. (Tr., p. 32b,

Par. III.)

No portion of said tax has been paid. Upon
said tax being unpaid on May 15, 1931, at 5 p.m.,

said State Controller, pursuant to said law, added

thereto, upon the assessment roll, the sum of

$3,414.29, or 10 per cent of said tax, for delin-

quency. No portion of said penalty has been paid.

(Tr., p. 32b, Par. IV.)

On or about May 28, 1931, said State Controller,

on behalf of the State of California, filed with the

receiver a proof of claim for said tax including said

penalties, by which claim it was asserted that the

same constituted a lien upon all of the property of

said Lake View Oil and Refining Company, a cor-

poration, and also constituted a prior and preferred

claim against the estate of said company in said

receivership proceeding. (Tr., p. 32b, Par. V; see

also Tr., pp. 5 to 8.)

On July 31, 1935, said receiver having refused
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to allow said claim, the State of California filed its

petition for and obtained an order directing said

receiver to show cause why said claim should not be

allowed. (Tr., pp. 9 to 12.) Said receiver filed his

answer thereto (Tr., pp. 13 to 26) and, after a

hearing duly and regularly held, said court ren-

dered its opinion (Tr., pp. 27 to 31) pursuant to

which said court made and signed its Findings of

Fact and Conclusions of Law (Tr., pp. 32 to 32e)

and its order thereon. (Tr., pp. 33 and 33a.)

By this order it was determined that the State

of California has a valid tax claim in said receiver-

ship proceeding in the amount of $34,142.99, which

claim is a prior and preferred claim and also con-

stitutes a lien upon all of the property of said Lake

View Oil and Refining Company, attaching as of

the time of the delivery or distribvition subject to

said tax. (Tr., p. 33, Par. I.) Said order further

determines that the aforesaid penalty in the amount

of $3,414.29 added to said tax, is not a lien, is not

entitled to priority, nor to payment at all from the

estate of said company or at all. (Tr., p. 33, Par.

XL) Finally, it was determined by said order that

the State of California is entitled to interest, only

if and when all creditors are paid in full and there

is an excess of assets from which interest payments

may be made. (Tr., p. 33, Par. IIL)

The State of California has appealed from the

portions of said order relating to said penalty and

said interest. (Tr., pp. 34 to 39.) The receiver,

on the other hand, has appealed from said order
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allowing the tax claim in the amount of $34,142.99

as heretofore stated. (Tr., pp. 43 to 50.)

This present brief is directed solely to the appeal

taken by said State of California. Separate cross-

appellant's and cross-appellee's briefs will be filed

with regard to the issues raised by said cross-

appeal.

The issues raised upon the present appeal are:

first, whether the claim for said penalty in the

amount of $3,414.29 added to said tax was an al-

lowable claim, and if so, whether it constituted a

prior and preferred claim against, or a lien upon

the assets of said Lake View Oil and Refining Com-

pany; secondly, whether the right of the State of

California to interest should be limited so as to pre-

clude its recovery of interest unless and until all

creditors are paid in full and there is an excess of

assets from which interest pajnuents may be made.

We shall discuss these points in the order men-

tioned.

POINT I

THE TAX PENALTY CLAIMED HEREIN CONSTITUTES

A VALID CLAIM AGAINST THE RECEIVERSHIP

ESTATE AND IS A PREFERRED AND LIEN CLAIM

The question of the validity of the state's claim

in so far as it included the aforesaid penalty, and

the questions of the preferred and lien status of

said portion of said claim, are so closely connected

that they will all be considered under this one point.

During the first quarter of the year 1931 and
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until March 30, 1931, section 4 of the California

Motor Vehicle Fuel Tax law read as follows

:

^^SEC. 4. License taxes herein required to

be paid shall be paid in quarterly installments

to the state controller for the quarters ending

December thirty-first, one thousand nine hun-

dred twenty-three, and ending March thirty-

first, June thirtieth, September thirtieth and
December thirty-first in the year one thousand

nine hundred twenty-four and each year there-

after. Said tax shall be a lien upon all the

property of the distributor. It shall attach at

the time of the delivery or distribution, subject

to the tax, shall have the effect of an execution

duly levied against all property of the dis-

tributor, and shall remain until the tax is paid

or the property sold for the payment thereof.

The amount of such license tax becoming due

during each such quarter shall be paid within

thirty-five days after the end of the quarter for

which the same is due, and if not paid prior

thereto shall become delinquent at five o'clock

P.M. on the forty-fifth day after the end of such

quarter, and ten per cent penalty shall be added

thereto for delinquency."

(See Calif. Statutes 1925, page 659.)

The penalty here in question, it is true, accrued

subsequent to the appointment of the receiver. The

receiver was appointed on May 8, 1931, and said

penalty accrued by reason of the failure to pay the

tax in question on or before May 15, 1931, at 5

o'clock p.m. The tax, however, had already ac-

crued prior to the appointment of the receiver.
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On principle, there appears to be no reason why
the liability of a receiver for tax penalties should

be any different from the liability of any other tax

debtor. That he is liable for taxes, the same as

any other person, is too well settled to require the

citation of authority. (Compare in this regard,

Judicial Code section 65, 28 U. S. C. A. section

124, requiring receivers to manage property in

their possession according to the requirements of

the valid laws of the state in which such property

is situated; Gillis vs. State of California, 55 Sup.

Ct. 4.) For present purposes it is necessarily as-

sumed that the principal tax item is itself valid.

If the receiver is successful in his contention that

the entire tax is invalid, then, of course, the pen-

alty must fall with said tax. However, if the state

is, as the District Court has held, entitled to said

tax, it is not apparent upon what basis it can at

the same time be held that the state is not entitled

to the penalty which is prescribed by the same

tax law. In fact, the court below, by its opinion,

seems to recognize that the penalty did in fact

accrue, but for some reason it is held, nevertheless,

that said penalty can not be collected in these pro-

ceedings. Thus, the court below said:

^'The Receiver was appointed herein before

the delinquent penalty date arrived and it was
proper for the State to make its claim as a

creditor in the way it did. However, claimant

has not the right to collect penalties as against

the receiver." (Tr. p. 31.)



What there is about the position of the receiver

that makes him above the state tax law is not

pointed out. On the contrary, the authorities uni-

formly hold that the receiver is not exempt from

the provisions of state tax laws. While the deci-

sions relating to taxes in general constitute, by

analogy, authority in support of this proposition,

they will not be particularly referred to, for the

array of decisions specifically holding receivers

liable for the payment of tax penalties is so for-

midable as to leave no room for doubt as to what

the law is.

In First National Bank of Houston vs. Ewing,

103 Fed. 168 (1900), the Circuit Court of Appeals

for the Fifth Circuit held that, where receivers

had been appointed for a railway company on

January 7, 1896 (103 Fed. 168 at 170), and in June,

1899, petitions were filed for orders directing the

pa^Tnent of taxes due the State of Texas and cer-

tain counties (103 Fed. 168, at 178 to 179) the

court below, should have ordered the receivers to

pay the total amount of taxes due including prin-

cipal, interest, penalties and costs for the years

1895, 1896, 1897 and 1898. (103 Fed. 168, at 179

and at 190.) Said Circuit Court therefore modified

the decree of the District Court accordingly. (103

Fed. 168, 190-191.) The Supreme Court denied a

petition for a writ of certiorari in this case. (21

Sup. Ct. 919, 179 U. S. 686, 45 L. Ed. 386.)

In Coy vs. Title Guarantee & Trust Company,

212 Fed. 520 (1914), the District Court for the



District of Oregon held that a receiver was liable

for the ten per cent delinquency penalty which ac-

crued upon the failure of the receiver to pay, when

due, taxes assessed against him. Said court re-

fused, however, to allow recovery of an additional

twelve per cent per annum, after the time when,

by said tax law, it was the prescribed duty of the

tax officers to proceed to enforce the payment of

said tax. The court so ruled as to said additional

sum because the rate prescribed was double the

legal rate of interest otherwise fixed by statute, and

was therefore treated by the court as an additional

penalty. In other words it w^as held that the re-

ceiver was liable for the tax penalties, but that the

tax officers could not, by their own failure to per-

form their express statutory duty, cause additional

penalties to accrue over an unreasonable period of

time. In the principal case the only penalty claimed

and the only one provided for by the tax law in

question is the one which was added to the amount

of the tax on May 15, 1931, upon the receiver's

failure to pay said tax. Therefore the question of

subsequent penalties accruing, as in the said Oregon

case, is not here involved.

In Coy vs. Title Guarantee & Trust Company,

220 Fed. 90 (1915), the Circuit Court of Appeals

for the Ninth Circuit affirmed the aforesaid judg-

ment of the District Court, saying, with regard to

the liability of the receiver to taxation:

''It is too clear for argument that the ap-

pointment of a receiver and the taking of prop-
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erty into the hands of the court through its offi-

cer does not withdraw it from taxation. It re-

mains subject to assessment and to the payment
of all legal taxes thereon while in custodia legis,

to the same extent as it was while in the posses-

sion of the owner. And whether or not such

taxes be a lien or a debt by the laws of the gov-

ernment within whose jurisdiction the property

is situated, such taxes are and should be re-

garded by the courts as a preferred and para-

mount claim over all other claims, for they are

essential to the existence and maintenance of

the very government under which the property

is acquired and protected."

220 Fed. 90, 92.

That the court held the same opinion as to the

liability of the receiver for tax penalties is evi-

denced by the court's statement in conclusion that:

^^We also agree with the Court below in its

ruling in respect to the penalties and interest,

for the reasons stated in its opinion at page 524,

212 Fed.''

220 Fed. 90, at 93.

In Bright vs. State of Arkansas, 249 Fed. 950

(1918) the Circuit Court of Appeals for the Eighth

Circuit held that, where the penalties for nonpay-

ment of a railway franchise tax accrued within less

than a month after receivers were appointed, and

the state thereafter intervened before any addi-

tional tax penalty had accrued, the state was en-

titled to recover said penalty. The court pointed

out that this decision was in accord with the weight
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of authority and was impelled by the desirableness

of uniformity of decision, citing (at 249 Fed. 950,

953) the two cases of Coy vs. Title Guarantee d
Trust Company, supra, First National Bank vs.

Ewing, supra, and Gray vs. Logan County, 7 Okla.

321, 54 Pac. 485, at 487.

See, also, Bright vs. State of Arkansas, 249 Fed.

953 (1918), where said Circuit Court of Appeals

for the Eighth Circuit reached the same conclu-

sion as to the liability of a receiver for penalties

accruing because of the nonpayment of real prop-

erty taxes. The court stated that there is no better

reason why receivers and the creditors they repre-

sent should escape the payment of tax penalties

than there is why an individual who has been un-

able to pay his tax upon his homestead when due

should escape the payment of the legal penalty

for that failure. It is true that the court also

pointed out that the taxes and penalties there in-

volved constituted liens upon said real property.

That this feature alone, however, would not affect

the liability of the receiver herein for the penalty

here in question, has been settled by this honorable

court in said case of Co^y vs. Title Guarantee &
Trust Company, supra (220 Fed. 90 at 92).

In Spencer vs. Babylon Railroad Company, 250

Fed. 24 (1918), the Circuit Court of Ajjpeals for

the Second Circuit held that, where receivers were

appointed on January 20, 1911 (250 Fed. 24), and

thereafter said railroad corporation restrained the

tax officers from selling the property of said com-
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pany for the taxes of 1910, 1911, 1912, 1913 and

1914, while said company unsuccessfully contested

the validity of said taxes (250 Fed. 24 at 25), pen-

alties and interest should have been allowed in said

receivership proceeding. (250 Fed. 24 at 29.) The

mere fact that in that case the tax authorities

were, by an order directed especially to them, re-

strained, while the penalties accrued, is no basis

for distinguishing said case. For in the principal

case there was no action which the tax officers

could have taken prior to the delinquency date, even

in the absence of the intervention of the court be-

low by way of said receivership proceedings. And,

in any event, upon the intervention of said court,

the state officers were precluded from proceeding,

as effectively as in the cited case. (See Bright vs.

Arkansas, supra, 249 Fed. 953, 954.)

In McFarland vs. Hurley, 286 Fed. 365 (1923),

the Circuit Court of Appeals for the Fifth Circuit

held that, where a receiver was appointed in July,

1921, for a company engaged in raising and sever-

ing oil in the State of Louisiana, which company,

on July 1, 1921, had become obligated to pay, by

August 1, 1921, a certain '^Severance License Tax''

based on production in April, May and June, 1921,

said receiver, upon failing to pay said tax within

the time prescribed by said state tax law, became

liable for the penalties prescribed by said statute,

viz, two per cent per month interest and ten per

cent attorneys fees. The court said, at pages 366

to 367:
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^^We think the court was correct in holding

that the receivers were liable for the severance

taxes. They are custodians of the property for

the benefit of the litigants, and the property in

their hands should bear whatever tax burdens it

would be subject to in the hands of the owners

or litigants. Coy v. Title Guarantee & Trust

Co., 220 Fed. 90, 93, 135 C. C. A. 658, L. R. A.

1915E, 211; Bright v. State of Arkansas, 249

Fed. 950, 952, 162 C. C. A. 148.

'^But we think the court erred in holding

that the receivers were not liable for the inter-

est and attorney's fees, which were made by the

statute levying the tax a part of the sum due in

the event of a failure to pay by the date of ma-

turity.

^'The case does not fall within the equitable

principle that, where the fund in the receivers'

hands is insufficient to pay the principal, no in-

terest is allowed on a claim against such fund.

Thomas v. Car Co., 149 U. S. 95, 116, 13 Sup.

Ct. 824, 37 L. Ed. 663. Here is a claim for

taxes which is paramount to other claims. A
part of said claim prescribed by the taxing stat-

ute is 2 per cent per month and 10 per cent as

attorney's fees, where delay is made in pay-

ment."

The court then quotes with approval from Bright

vs. Arkansas, supra (249 Fed. 953, 955), and cites

also First National Bank vs. Ewing, supra. Coy vs.

Title Guarantee cfc Trust Co., supra, and Spencer

vs. Babylon Railroad Co., supra. The decree of

the District Court disallowing said 2 per cent per
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month and said 10 per cent attorney's fees was

therefore reversed.

In Gray vs. Logan County, 54 Pac. 485 (Okla.

1898), the court, in holding that the receiver of a

bank was liable for penalties upon taxes assessed

during the receivership said, at page 487:

'^We are cited to no authority to the effect

that there is any distinction between the right

of a state to be paid by the receiver the sum of

its taxes and its right to be paid the interest

and penalties accrued thereon; and, in the ab-

sence of authority showing such distinction to

exist, we are unable to perceive how, upon
principle or reason, the action of the court be-

low in making such distinction, and in refusing

to allow accrued penalties to be paid, can be sus-

tained. The validity of the law providing pen-

alties for the nonpayment of taxes is not ques-

tioned. They are enforced against all private

citizens who neglect to pay their taxes as pro-

vided by law. The property in question was in

the hands of a receiver when the taxes upon
which these penalties ran were levied, and when
they became due. It was as much his business

to pay those taxes before any penalties ran as it

is the duty of any other owner or custodian of

property charged with the payment of taxes.

That penalties accrued was his fault, and not

the fault of the territory or the county. When
penalties accrue, they are as much a part of the

claim of the state as is the tax itself. The pay-

ment of the tax does not relieve from the pen-

alty. The payment of the penalty does not re-

lieve from the payment of the tax. Tax and
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penalty constitute but one claim, and not dis-

tinct claims. If the tax be valid, the penalty

is valid. It therefore follows that the district

court erred in refusing to direct the receiver to

pay the several items of penalties accrued upon
the taxes levied upon the real estate as shown
in the agreed statement of facts."

Clearly the same principle is applicable in the

present case.

In Northern Finance Corporation vs. Byrnes, 5

Fed. (2d) 11, 1925, the Circuit Court of Appeals

for the Eighth Circuit, in passing upon the ques-

tion of the propriety of the receiver 's action in bor-

rowing money to pay taxes and penalties which had

accrued prior to his appointment as receiver, said,

at page 12:

^^It may be conceded at the outset that it was

the duty of the federal court to recognize the

priority of any claim of the state for taxes

which, being a prior lien under the laws of Mis-

souri, became such in the receivership proceed-

ing, and that upon proper application it would

have been the duty of the court to make the

taxes, including penalties, a prior lien."

While it is true that in the principal case the

penalties accrued subsequent to the appointment of

the receiver, upon taxes which had accrued prior

to such appointment, it is not apparent why this

fact would require any different decision than is

proper in regard to penalties which may have ac-

crued prior to the appointment of the receiver. In
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either case, the priiicii)le that the receiver is liable

to whatever tax burden any other person would

have to bear is applicable.

In Board of Commissioners of Sweetwater Co. vs.

Bernardin, 74 Fed. (2d) 809, the Circuit Court of

Appeals for the Tenth Circuit had under consider-

ation an appeal by tax claimants from the order of

the District Court which, amongst other things, dis-

allowed the claim for penalties and interest upon

certain taxes. (First Nat 'I Bank of Chicago vs.

Central Coal & Coke Co., 3 Fed. Supp. 433, 438.)

There, the ^'penalty" imposed by statute was the

provision that after delinquency certain of the taxes

in question should ^'draw interest at the rate of

fifteen per centum per annum until paid or col-

lected by distress or sale ^ * ^." (74 Ped. 2d, 809,

812). Interest and penalties accrued after the

property passed into the hands of the receiver (3

Fed. Supp. 433, 438). The claim filed set up said

''Interest and Penalties" as a joint item (74 Fed.

2d, 809, 811 ; 3 Fed. Supp. 433, 434) and it is clear

that the court had in mind said portion of said

claim as constituting penalties as well as interest.

The order of the District Court disallowing said

portion of said claim was reversed. The Supreme

Court denied a petition for a writ of certiorari in

said case. (55 Sup. Ct. 645.) If a receiver is sub-

ject to the terms of a statute prescribing such an

interest rate as a penalty for the failure to pay

taxes prior to delinquency, it is difficult to perceive

why he should not likewise be subject to the terms
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of the California statute imposing a single ten per

cent penalty for delinquency.

As having some bearing on the general subject

of penalties in receivership proceedings see also

Bear River Paper & Bag Co. vs. City of Petoskey,

241 Fed. 53, 57 (6th C. C. A., 1917), and Mercantile

Trust Co. vs. Atl d Pac. R. Co., 80 Fed. 18, 36

(Cir. Ct. S. D. Cal. 1897), afBrmed in 88 Fed. 140,

160 (9th C. C. A. 1898).

Opposed to this impressive array of authorities

is the lone case of McCormick vs. Puritan Coal

Mining Co., Inc., 41 Fed. (2d) 213 (1930). There

the Circuit Court of Appeals for the Third Circuit

held that receivers are not liable for tax penalties

such as were there involved, accruing subsequent to

the appointment of said receivers. However, that

court itself recognized that its decision was ^'con-

trary to the drift of some decisions." (41 Fed.

(2d) 213 at 214.) In fact, the court might well

have said that it was contrary to the drift of all of

the decisions except such decision itself. The court

conceded that ''had the property come to them

burdened with penalties, the receivers, of course,

must pay them ^ ^ ""," but held that penalties sub-

sequently accruing were not a valid claim against

the receiver, saying: "We think the instant case

is controlled by the general rule that after property

of an insolvent corporation has passed into the

hands of its receivers, interest or penalties for the

nonpayment of taxes are not allowed on claims

against the fimds" (41 Fed. (2d) 213, 214), citing
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amongst other cases Coy vs. Title Guarantee &
Trust Company, supra, and Thomas vs. Western

Car Company, 149 U. S. 95 at 114. The former

case has been reviewed hereinabove, and clearly

does not support the proposition stated by the court.

The latter case was the one relied upon by the Dis-

trict Court in its decision in the Central Coal &
Coke Co. case, supra (3 Fed. Supp., 433), but that

decision was reversed by the Circuit Court of Ap-

peals in Board of Commissioners vs. Bernardin,

supra, and a review of this latter decision was re-

fused by the Supreme Court. Clearly then, this

Puritan Coal Mining Company case can not afford

any support for the decision of the District Court

herein.

It is submitted that the correct principle is, that

a receiver is subject to the same tax burden as any

other person; that this includes liability for pen-

alties accruing during the receivership as well as

for taxes so accruing. In fact, the foregoing

authorities in effect hold that tax penalties are in

reality but a part of the tax itself, the burden of

which, in its entirety, must be borne by receivers

the same as any other person. Also, to the effect

that, as a general rule, a penalty for delinquency in

the payment of a tax is a part of the tax, see

:

In re Prince & Walter, 131 Fed. 546, 550 (D.

Ct. Pa. 1904) ;

State of Kansas vs. Bowker, 4 Kan. 114;

Kansas Pacific Railway Company vs. Amrine,
10 Kan. 318;
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Missouri etc., Railway Company vs. Labette

County, 64 Pac. 56 (Kan.)
;

Village of Westhy vs. Bekkedal, 178 N. W. 451

(Wis.)
;

Appeal of City of Titusville, 108 Pa. State 600

;

City of Harrisburg vs. Guiles, 4:4: Atl. 48

(Pa.)
;

cf. Leavitt vs. Bell, 81 N. W. 614 (Neb.).

There is nothing in said California Motor Vehicle

Fuel Tax Law which would require a different in-

terpretation as to the nature of the penalty provided

by said law. On the contrary, said section 4, quoted

hereinabove, clearly indicates that said penalty is

but a part of said tax. Said section, after provid-

ing that the taxes shall be paid in quarterly install-

ments and shall be a lien, further provides that

''The amount of such license tax becoming due

during each such quarter shall be paid within

thirty-five days after the end of the quarter for

which the same is due, and if not paid prior there-

to shall become delinquent at five o'clock p.m. on

the forty-fifth day after the end of such quarter,

and ten per cent penalty shall be added thereto

for delinquency." In other words, such penalty is

not a separate item but is a part of the tax, being

''added thereto," that is, to the tax. After such

penalty has been added thereto the amount of the

"tax" due is the original assessment plus the pen-

alty for delinquency. In particular in this regard

see the above quotation from Gray vs. Logan

County, supra.
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Being a part of the tax, said penalty, in addi-

tion to being entitled to recognition as a valid claim

against the receiver, must, of course, be accorded

the same priority as the balance of said tax. In

this case the court has held, and properly so, that

the original assessment is a prior and preferred

claim. The penalty, therefore, must also be of this

same status. In fact, even if said penalty were

not considered a part of said tax, it would, never-

theless, be entitled to priority, if it is a valid claim,

at all, of the state. For all debts, whether taxes

or otherwise, owing to the sovereign, are entitled to

priority under the common law, which controls in

this regard in California. Pauley vs. State of Cali-

fornia, 75 Fed. (2d) 120 (9th C. C. A. 1934) ; State

of Oregon vs. Ingram, 63 Fed. (2d) 417 (9th C.

C. A. 1933).

In determining the status of said penalty as a

lien claim the foregoing reasoning upon the basis

of the penalty being a part of the tax is again ap-

plicable. The court below held that the original

assessment constituted a lien as provided by section

4 of said Motor Vehicle Fuel Tax Law. It is not

apparent how this portion of the claim could be a

lien and the remainder thereof not of the same

status. In this regard, see in particular the case of

Appeal of City of Titusville, supra (108 Pa. State

600). There it was held that, where the tax is a

lien, the penalty, as a part of the tax, is likewise a

lien and entitled to the same priority as any other

portion of the tax lien.
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That it was the intention of the California Legis-

lature, in creating the lien for motor vehicle fuel

taxes, to include therein the penalties which said

statute specifies must be added to said taxes upon

delinquency, is further evidenced by the fact that,

in 1931, when additional remedies were provided for

the collection of said tax and for the enforcement

of said lien, it was provided that "the Controller

shall seize any property, real or personal, used by

said distributor in the operation of his business, and

thereafter sell at public auction such property so

seized, or a sufficient portion thereof, to pay the tax

due hereunder, together with any penalty or pen-

alties imposed hereby for such delinquency, and

any and all costs that may have been incurred on

account of such seizure and sale." (See amend-

ment by California Statutes 1931, pages 105; ital-

ics added. This is but a cumulative remedy pro-

vided for the enforcement of the lien theretofore

provided by said section 4. See Pauley vs. State

of California, 75 Fed. (2d) 120, at 132. That such

legislation may be considered as a legislative con-

struction of the prior act, see Board of Commis-

sioners vs. Bernardin, supra (74 Fed. (2d) 809,

813-814).

It is submitted, therefore, that the legislature in-

tended that the penalty provided for by section 4

of the Motor Vehicle Fuel Tax Law should be, and

it is, as a part of the tax upon which it accrues

and to which it is added, a lien upon the property
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of the distributor, as is particularly provided by

said section 4.

In conclusion, then, with regard to the penalty in-

cluded in the claim of the State of California, it

is submitted that the court erred in holding that

said penalty is not a valid claim against the re-

ceiver herein; that said court also erred in holding

that said penalty does not constitute a preferred

claim against said receiver, of the same status as

the tax to which said penalty is added; and that

said court further erred in holding that said pen-

alty does not, as does the tax to which it is added,

constitute a lien upon the property of the said

Lake View Oil and Refining Company, as provided

by section 4 of said Motor Vehicle Fuel Tax Law.

POINT II

THE DISTRICT COURT ERRED IN HOLDING THAT

THE STATE IS NOT ENTITLED TO INTEREST

UPON ITS TAX CLAIM UNLESS AND UNTIL ALL

CREDITORS ARE PAID IN FULL AND THERE IS

AN EXCESS OF ASSETS FROM WHICH INTEREST

PAYMENTS MAY BE MADE

The court below recognized, and properly so, that

the mere fact that the property of the tax debtor,

the said Lake View Oil and Refining Company, is

in custodia legis, does not deprive the claim of the

State of California of its interest bearing quality.

The only dispute in this regard is as to the condi-

tions upon which such interest shall be payable.
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The District Court ruled that the State of Califor-

nia is not entitled to interest ''unless and until all

creditors are paid in full and there is an excess of

assets from which interest payments may be made."

(Tr., p. 33, Par. Ill; italics added.) It is sub-

mitted that in this ruling the court erred. It is

the contention of the State of California that,

where there are claims of different rank or dignity,

and there are sufficient assets of the estate avail-

able to pay claims of a higher rank, in full, with

interest accruing during receivership, interest will

be paid on such claims to the date of payment even

though what remains is insufficient to pay claims

of a lower rank. The court below should have so

ordered payment to be made.

In Board of Commissioners of Sweetwater

County, 74 Fed. (2d) 809 (1934; certiorari denied,

55 Sup. Ct. 645) the Circuit Court of Appeals for

the Tenth Circuit clearly and concisely sets forth

the rules in regard to the allowance of interest

against estates in custodia legis, as follows (the

cases cited in the notes to said decision, not being

repeated in this quotation) :

^^It is a general rule that after an estate of

an insolvent has come into custodia legis, inter-

est thereafter accruing on claims against the

estate will not be allowed.

Where, however, the assets are sufficient to

pay all claims of equal dignity in full with

interest accruing during receivership after the

costs of administration have been provided for,

interest should be allowed and paid on all claims.
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Where a creditor holds a prior lien, he is

entitled to interest to the date of payment out

of the proceeds derived from the property cov-

ered by such lien.

Where there are claims of different rank or

dignity and there are sufficient assets of the

estate available to pay claims of a higher rank

in full with interest accruing during receiver-

ship, interest will be paid on such claims to the

date of payment, even though what remains is

insufficient to pay claims of a lower rank."

Said court having thus recently so clearly stated,

with authorities, the rules which are applicable,

and said decision having been approved by the Su-

preme Court by its refusal to grant a writ of cer-

tiorari, it would be indeed presumptions to add to

the burden of this court by reviewing in detail the

cases referred to in said cited case in support of

the rules so stated.

Under the facts herein the court below should

have ordered interest to be paid in the event there

are sufficient assets of the estate available to pay

claims of the same rank and dignity as the claim

of the State of California with interest accruing

during receivership and after delinquency, with-

out regard to whether or not what remains is suffi-

cient to pay claims of a lower rank or dignity.

CONCLUSION

In conclusion, then, it is submitted that the claim

of the State of California, including the tax pen-

alty prescribed by law, should have been allowed
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as a valid claim against the receivership estate, and

should have been recognized as a prior claim and as

lien upon all the property of said Lake View Oil

and Refining Company, and said receiver herein

should have been ordered to pay interest on said

claim, subject only to the condition that there be

sufficient assets of the estate available to pay claims

of the same rank and dignity, in full with interest.

The decision of the District Court should be modi-

fied accordingly.

Respectfully submitted.

U. S. WEBB,
Attorney General,

By JOHN O. PALSTINE,
Deputy Attorney General,

Attorneys for Appellant,


